
STATE OF NEW MEXICO 
COUNTY OF SANTA FE 
FIRST JUDICIAL DISTRICT COURT 

SMITH FAMILY, LLC, 

Plaintiff, 

v. 

CONOCOPHILLIPS COMPANY, 

Defendant. 

Case No. D-OIOI-CV-2003-02311 

SUBSTITUTE PLAINTIFF'S CLASS ACTION COMPLAINT 

Plaintiff, the Smith Family, LLC ("Plaintiff'), by and through its attorneys, Eaves & 

Mendenhall, P.A., White, Koch, Kelly & McCmthy, P.A., and Peifer, Hanson & Mullins, P.A., 

alleges as follows against Defendant ConocoPhillips Company: 

NATURE OF ACTION 

1. By this action, the Plaintiff, for itself, and all other similarly situated coal bed 

methane gas royalty and overriding royalty owners in New Mexico, challenges the Defendant's 

systematic and uniform practice of deducting the costs and expenses associated with placing such 

coal bed methane gas in marketable condition before calculating royalties and overriding royalties 

(hereinafter collectively called "Royalties") owed on coalbed methane production from the 

Fruitland coal formation in northwestern New Mexico. Through the practice challenged in this 

lawsuit, the Defendant reaps for itself millions of dollars in unauthorized profits at the expense of 

the Plaintiff and the Class. 



2. Through this action, the Plaintiff asks the Court to award damages to the Plaintiff 

and the Class consisting of the amounts improperly deducted by Defendant to place coal bed 

methane gas in marketable condition and other post production costs in excess of those actually and 

reasonably incurred. 

PARTIES, JURISDICTION, AND VENUE 

3. This action arises out of the production and sale of natural gas in New Mexico by 

Defendant and the payment of Royalties and overriding Royalties thereon to Plaintiff and to others 

similarly situated. 

4. Plaintiff is a limited liability company organized under the laws of the state of 

New Mexico with its principal place of business in Aztec, New Mexico. Plaintiff is the owner of 

Royalty interests in certain oil and gas units, leases and wells owned or operated by Defendant 

ConocoPhillips Company CConocoPhillips"). These units, leases and wells, in whole or in part, 

cover lands and produce oil and gas and other hydrocarbons from lands which are located in the 

State of New Mexico. Plaintiff brings this action on its own behalf and as a representative 

plaintiff on behalf of the Plaintiff Class described in Paragraph 19 below. 

5. On information and belief, Defendant ConocoPhillips is a Delaware corporation 

with its principal place of business in the State of Oklahoma. ConocoPhillips is authorized to do 

and is doing business within the State of New Mexico with its principal address in New Mexico at 

P.O. Box 26236, Albuquerque, New Mexico 87125 and is subject to the jurisdiction of this COUlt 

pursuant to the New Mexico Long-Arm Statute. ConocoPhillips' registered agent for the purpose of 

service is United States Corporation Company, 125 Lincoln Avenue, Suite 223, Santa Fe, New 

Mexico 8750 I. 
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6. Venue is proper in this COUlt pursuant to NMSA 1978, §38-3-1 (A) and (F) (1988). 

FACTUAL ALLEGATIONS 

A. Coalbed Methane Gas Production 

7. The term "coal bed methane gas" as used herein refers to gaseous petroleum 

hydrocarbon extracted from the natural geological coalbed formations. Such coal bed methane gas 

contains vatying levels of water and carbon dioxide. The primary producing formation for coalbed 

methane gas in New Mexico lies in the San Juan Basin of northwestern New Mexico and is known 

as the Fruitland formation. This case is limited to coalbed methane gas produced li'om the Fruitland 

formation. 

8. Coal bed methane gas is typically measured volumetrically in an "mer' which is 

1,000 cubic feet. It is also measured and generally sold by heat content with the standard measure 

being an "MMBtu," which is a million British thermal units. 

9. As has been recognized in a recent New Mexico appellate decision, the condition of 

the coalbed methane gas as it emerges from the ground at the wellhead renders it unmarketable, 

given that it contains water and carbon dioxide, and other impurities in quantities which 

significantly dilute the heat content of the gas stream and otherviise cause the condition of the gas to 

be unacceptable for interstate pipelines and the marketplace into which methane gas produced in the 

San Juan Basin is sold. See Amoco Production Co. v. New ivlexico Taxation and Revenue Dep 't., 

74 P.3d 96 (N.M. App. 2003). This is because Fruitland coalbed methane gas is high in carbon 

dioxide, water, coal fines, and other impurities which produce significant operational and safety 

problems, including corrosion. The interstate natural gas pipelines serving the San Juan Basin have 

imposed gas quality specifications for all methane gas entering their interstate pipelines. 
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Additionally, the water and carbon dioxide content of coal bed methane gas is devoid of MMBtus 

and, thus, their presence dilutes the heating value of the coal bed methane gas stream. I-lenee, 

coal bed methane gas must be "treated" at facilities called "treating plants" to remove all but 

minimal amounts of the carbon dioxide and water before it will be accepted by the interstate 

pipelines for transmission to market and, therefore, becomes marketable gas. In the San Juan Basin, 

upon information and belief, the carbon dioxide and water extracted from coal bed methane are 

disposed of by the plant operators and/or the producers by re-injection or other methods which treat 

them as waste products. 

10. In order to remove carbon dioxide from the coal bed methane gas, the gas stream is 

passed through a tower where it comes into contact with an amine solution. This amine solution is 

designed to chemically react with the carbon dioxide, thereby removing it from the gas stream. The 

energy generated by the chemical reaction increases the temperature of the amine solution in the 

tower by 80° to 100°F. When the solution leaves the tower, it has been chemically eonvelied to a 

carbamate solution. It is then passed to a regeneration plant where another chemical reaction is 

employed to convert the carbamate back into amine so it can be recycled through the tower. The 

carbon dioxide, which is removed from the gas, is often vented into the atmosphere. The plants 

may also employ various processes to separate the liquid water and the water vapor molecules from 

the coal bed methane gas. The coal bed methane gas is then compressed for delivery at the tailgate of 

the plant into the interstate pipeline. Under these processes at the plant, the inherent nature of the 

coal bed methane gas is changed to make it acceptable for interstate pipelines to transpOli it to 

market. 
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11. Coal bed methane gas produced from the Fruitland formation contains high levels 

of carbon dioxide, water, and other impurities which make it unusable as natural gas in the form 

produced. The market place for natural gas requires that the coal bed methane gas be treated 

before it is in a form acceptahle to the marketplace. There is no primary marketplace in the San 

Juan Basin for either treated or untreated gas. Thus, the primary marketplaces are distant from 

the San Juan Basin and, in fact, the vast majority of coalbed methane gas produced in the 

Fruitland formation must be treated and transported to California and other distant markets. 

12. In the San Juan Basin, coal bed methane gas treating facilities include the Val Verde 

Plant, the Milagro Plant, and the Manzanares Plant. Upon information and belief, some quantities 

of coal bed methane gas produced from the Fruitland formation may be treated at other facilities. 

13. Upstream from the treating plants are other facilities through which the coal bed 

methane gas has traveled enroute to the treating plants. "Gathering" or "field transportation" refers 

to the service of collecting gas at the wells in the field and moving the gas by relatively small 

pipelines from the wellhead to the treating plants. Because the content and composition of coal bed 

methane gas differs from conventional natural gas, separate gathering systems are required in most 

cases to service the wells producing coal bed methane gas. Closest to the wells are gathering 

systems which connect to the individual wells that are owned and operated by the producers and/or 

operators of the gas producing units or areas. These smaller gathering systems then connect with 

larger gathering systems in the San Juan Basin that are owned and operated by the parties who own 

and operate the treating plants. In the San Juan Basin these major gathering systems include the Val 

Verde Gathering System and the Manzanares Pipeline System. In many instances, the coalbed 

methane gas must be compressed at the wellhead or in the field area to cause it to flow through the 
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gathering system to the treating plants. Associated with all of these gathering systems are other 

facilities which are known as Central Delivery Points ("CDPs"). The CDPs are owned by the 

various owners of the gathering systems to which they are connected. The CDPs are the delivery 

points for gas collected from multiple wells. The CDPs typically contain compressors, dehydration 

and separator equipment, and associated facilities. The gas is always metered at the CDPs. 

B. Accounting to Royalty Owners by Defendant 

14. A "royalty" interest is a proportionate share of hydrocarbon production, or its value, 

from or attributable to lands subject to a mineral lease, that is deliverable or payable to the lessor or 

others entitled to share therein. A royalty interest is typically created or reserved as the owner of 

mineral property leases to an operator the right to explore and drill and produce oil and gas. An 

"overriding royalty" interest is typically created or reserved when an oil and gas lessee assigns his 

leasehold interests in the lease. It is the royalty interests which serve as all or part of the 

consideration for the transfer of the right to explore, drill, and produce the oil and gas from the lands 

subject to the mineral lease. Such royalty interests are expense-free interests, as opposed to working 

interests which bear the costs of drilling, completing, producing, and operating wells, and marketing 

the production therefrom. Royalties are to be paid by the lessees, such as the Defendant. 

15. If the oil or gas is unmarketable as it emerges from the wellhead, as is the case with 

coalbed methane gas produced from the Fruitland formation, the implied duty to market requires the 

working interest owner to render the oil or gas marketable. Further, the marketable condition rule 

requires the working interest owner to bear the entire expense of making the oil or gas marketable. 

Finally, the working interest owner may only charge its royalty owners its actual and reasonable 

costs incurred after the product is marketable or to enhance an already marketable products. 
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16. Defendant has wrongfully charged its royalty owners, the Plaintiff Class, a portion 

of the gathering, treating, and other expenses incurred to make the coal bed methane gas marketable. 

These expenses should be borne and paid entirely by the Defendant under thc implied duty to 

market. Defendant has futiher charged the Plaintiff Class for post production costs in excess of its 

actually and reasonably incurred costs. 

17. The Defendant utilizes a uniform and standard methodology for accounting to all of 

its royalty owners, including the Plaintiff. The Defendant sclls the coal bed methane gas it produces 

from the Fruitland formation in the San Juan Basin through transactions involving the delivery and 

sale of methane gas in the interstate markets. The Defendant's accounting methodology involves 

the computation of a weighted average price for the Defendant's methane gas production in the San 

Juan Basin, which is inclusive of the coalbed methane gas from the Fruitland formation and those 

conventional formations (non-coalbed, e.g., tight sands) which also produce natural gas and crude 

oil. This weighted average sales price is derived from the Defendant's transactions for its interstate 

sales of methane gas. This price is then nettcd back to the tailgates of the various processing and 

treating plants used by the Defendant in the San Juan Basin. At the treating plants the volumcs of 

coalbed methane gas attributable to the Defendant's interests are then allocated on a pro rata basis to 

the various units, leases, and wells in which Defendant has ownership and these allocations then 

form the basis for the calculation of the production volumes attributable to the Plaintiff's royalty 

interests. Likewise, the net weighted average sales price at the treating plant is further reduced by 

the deduction of all costs and expenses attributable to these allocated volumes of gas. Thus, a 

fictitious net wellhead price or value is computed by the Defendant. The Plaintiff's royalty interest 

percentage is then applied to this price or value to allocate the Plaintiffs pro rata share. The 
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Defendant, as patt of its standard and uniform accounting practices and procedures, has described 

its fictitious net wellhead value to the Plaintiff as a "gross" or "total" value. The deductions taken 

by the Defendant for the costs and expenses associated with putting coal bed methane gas into 

marketable condition are not disclosed to the Plaintiff and are often disguised as transpOttation 

costs, rather than treating costs. 

CLASS ACTION ALLEGATIONS 

18. This action arises from the practices of the Defendant to shift from itself to the 

Plaintiff Class a pOttion of the costs necessary to put coal bed methane gas in marketable condition. 

Sy shifting costs of production from itself to Plaintiff and the Plaintiff Class, the Defendant reaps 

many millions of dollars in unauthorized and unlawful profits at the expense of the Class in addition 

to the many other millions of dollars of profits earned by Defendant on its gas operations. 

19. Pursuant to Rule 1-023 NMRA, Plaintiff brings this Complaint on its ovm behalf 

and on behalf of all owners of Royalty interests (hereinafter the "Plaintiff Class") governing the 

Defendant's working interests in the units, leases, and wells which are now or have bcen productive 

of coalbed methane gas from the Fruitland coal formation underlying New Mexico lands, whether 

now or formerly owned or operated by Defendant (hereinafter "Subject Property"). 

20. Defendant is now, or has been in the past, obligated to pay Royalties to the Plaintiff 

Class as measured by the coal bed methane gas produced and sold from the Subject Property. 

21. The period of time covered by the claims herein of the Plaintiff Class is liOtn 

approximately January 1, 1989, through the present and continuing into the future for so long as 

Defendant continues the illegal conduct complained of herein. The members of the Plaintiff Class 

include those individuals and entities who presently own such Royalty interests. 
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22. Excluded from the Plaintiff Class is Defendant, and any person, firm, trust, 

corporation, or other entity related to or affiliated with Defendant, to the extent those patties hold 

any Royalty intcrests in any of thc Subject Property at issue in this litigation. Also excluded from 

the Plaintiff Class are the United States of America in its proprietary status, insofar as its interests 

arc managed by thc Mineral Management Service ("MMS") and as trustee for Indian tribes, all 

Indian Nations including Pueblos, and Indian individual lessors. 

23. Also excluded from the Plaintiff Class are any Royalty owners with leases or 

assignments governing the Fruitland formation which expressly allow the deduction from Royalties 

of costs or expenses necessary to place natural gas in marketable condition. 

24. The Plaintiff Class is believed to numbcr several thousand persons and entities. It is 

impracticable and uneconomical for class members to sue individually and the joinder of all class 

members is impracticablc. The disposition of the subject claims in a class action will provide 

substantial benefits both to the parties and the court system. 

25. There are questions of law and fact common to members of thc Plaintiff Class. The 

questions of fact and law common to all members of the Plaintiff Class include, but arc not limited 

to: 

a.) Whcther raw coal bed methane gas extracted from the Fruitland formation is 

marketable at the wellhead or must instead be placed into marketable 

condition after extraction from the ground; 

b.) Whcther, undcr the implied duty to market and the marketable condition 

rule, a producer must bear all costs of placing coalbed methane gas in 

marketable condition; 
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c.) Whether the Defendant has adopted a uniform and consistent system of 

charging the costs of placing coal bed methane gas in marketable condition to 

the Plaintiff Class in violation of their contractual duties to the Plaintiff 

Class; 

d.) Whether Defendant has engaged in a common and uniform practice of 

describing thc character and amount of deductions of costs incurred to place 

coalbed mcthane gas in marketable condition; 

e.) Whether the costs Defendant has charged the Plaintiff Class were actually 

and reasonably incurred; 

f.) Whether Defendant has knowingly and intentionally imposed improper costs 

on the Plaintiff Class and thereby acted with the culpable intent sufficient to 

justify the imposition of punitive damagcs; and 

g.) Whether the Plaintiff Class is entitled to Class-wide remedies prayed for in 

this Complaint. 

26. With respect to the claims in this case, Defendant has treated all members of the 

Plaintiff Class on thc samc basis for the purpose of Royalty payment and has never distinguished 

between Plaintiffs regarding Royalty payments on the basis of differences in contract language. 

27. Plaintiff is committed to prosecuting this action and has retained experienced and 

competent counsel. The claims of Plaintiff are typical of the claims of the Plaintiff Class, and 

Plaintiff has the same interest as other members of the Plaintiff Class. Plaintiff is an adequate 

representative of the Plaintiff Class and will fairly and adequately protect the interests of the 

Plaintiff Class. 
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28. This suit should be certified as a class action pursuant to Rule 1-023 NMRA 2005. 

29. The prosecution of separate actions by individual members of the Plaintiff Class 

would create a risk of inconsistent or varying adjudications with respect to individual members of 

the class which would establish incompatible standards of conduct for the Defendant. Futther, 

adjudications with respect to individual members of the class would, as a practical matter, be 

dispositive of the interests of the other members not parties to the adjudications and would 

substantially impair or impede their ability to protect their intercsts. Each mcmber of the Plaintiff 

Class has been similarly underpaid Royalties due by Defendant on coal bed methane gas because 

Defendant has wrongfully deducted certain costs of production required to render the coal bed 

methane gas marketable and post production costs in excess of those actually and reasonably 

incurred. 

30. The Defendant has unifollnly and impermissibly deducted the costs of placing 

coal bed methane gas into marketable condition and post production costs in excess of those actually 

and reasonably incuned before calculating Royalty interests and has failed to disclose those 

deductions Ii-om Royalties due to Plaintiff and the Plaintiff Class. Thus, final injunctive and 

declaratory relief is appropriate with the respect to the class as a whole. 

31. There is a well-defined commonality of interest in the questions of law and fact 

involved that affect the parties to be represented. Common questions of law and fact predominate 

over questions that may affect individual class members. A class action is superior to other 

available methods for the fair and efficient adjudication of the controversy and the claims stated 

herein. 
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FIRST CLAIM FOR RELIEF 
Breach of Implied Duty to Market 

32. Plaintiff incorporates herein by reference the allegations set forth in Paragraphs I 

through 31, above. 

33. At all times pertinent Plaintiff and the Plaintiff Class have received certain 

payments derived from the production of natural gas attributable to their ownership interests in 

the Subject Property from the Defendant, who is the party that has undertaken to distribute these 

coal bed methane gas proceeds to Plaintiff and the Plaintiff Class. 

34. By virtue of its status as working interest owners in the natural gas leases, which 

are subject to the Royalties owned by Plaintiff and the Plaintiff Class, the Defendant has an 

implied duty to market the coalbed methane gas produced from the Fruitland formation. When, 

as here, the coal bed methane gas is unmarketable at the wellhead, the implied duty to market 

further requires a working interest owner, the Defendant, to render the coal bed methane gas 

marketable at its own expense and the royalty owners, Plaintiff and the Plaintiff Class, cannot be 

charged with those costs or any post production costs in excess of those actually and reasonably 

incurred. 

35. Defendant has breached its implied duty to market by failing to act with due 

regard for the rights and interests of Plaintiff and the Plaintiff Class and by acting instead in its 

own self-interest, by charging Plaintiff and the Plaintiff Class with fees for gathering and treating 

the coal bed methane gas, for other costs incurred in placing the coal bed methane gas in 

marketable condition, and for post production costs in excess of those actually and reasonably 

incurred. 
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36. Defendant has further acted in bad faith by mis-characterizing costs incurred to 

place coal bed methane gas in marketable condition. 

37. Plaintiff and the Plaintiff Class have suffered substantial injuries as a consequence 

of Defendant's breach of the implied duty to market for which the Defendant is liable. 

38. Defendant's breach of its implied duty to market is and has been willful and 

intentional or in reckless disregard of the rights of the Plaintiff Class and, as a consequence, 

Plaintiff and the Plaintiff Class are entitled to an award of punitive damages against Defendant. 

WHEREFORE, Plaintiff prays for an award of actual, compensatory, and punitive 

damages in an amount to be dctermined at trial, for pre- and post judgment interest, the costs of 

this litigation, and for such further relief as is proper. 

SECOND CLAIM FOR RELIEF 
Declaratory .Judgment and Injunction 

39. Plaintiff incorporates the allegations of paragraphs 1 through 38, above. 

40. By its lessee status and by implied covenants, Defendant, as lessee of oil and gas 

properties, in obtaining the economic benefits of coal bed methane gas, has a legal duty to share 

those economic benefits with Royalty owners in proportion to those owners' respective fractional 

divisions of interest in the hydrocarbons produced ii-om the Subject Property. Coal bed methane gas 

is not in marketable condition until and unless water and carbon dioxide gas are removed and it is 

acceptable to the interstate pipelines from which the gas is transported and marketed. The Royalties 

payable to Plaintiff and the Plaintiff Class on coal bed methane gas may not be reduced by expenses 

to gather, treat, or otherwise put it into marketable form or any post production costs in excess of 

those actually and reasonably incurred. 
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41. Defendant has failed to share the true economic benefit of the extracted coal bed 

methane gas produced from lands subject to Plaintiffs and the Plaintiff Class' Royalties and has 

and docs deprive Plaintiff and the Plaintiff Class of a significant pOltion of their Royalty. 

42. An actual and justifiable controversy exists between Plaintiff and the Plaintiff Class 

and Defendant as to the manner and method by which Defendant is entitled to calculate Royalty 

payments to Plaintiff and members of the Plaintiff Class. This COUlt should declare the rights and 

legal relations between the patties pursuant to NMSA 1978, § 44-6-2 (1975). 

43. Due to the nature of the relationship between Defendant, Plaintiff, and the Plaintiff 

Class, their relationship will continue into the future after entry of judgment in this case, and 

Defendant will remain obligated to make Royalty payments to Plaintiff and members of the Plaintiff 

Class. Plaintiff and the Plaintiff Class are entitled to declaratory relief in the form of an order 

establishing the proper method of calculation and payment of Royalty, including without limitation, 

that Defendant is obligated to make Royalty payments for the true value realized by sale of eoalbed 

l1lethatle gas without deduction of any cost to place the product in marketable condition or any post 

production costs in excess of those actually and reasonably incurred. 

44. Plaintiff and the Plaintiff Class are entitled to an order permanently enJ01l11l1g 

Defendant from utilizing its current and historic methods of Royalty calculation aIld payment, in 

whole or in part, to the extent that sueh methods are determined to be wrongful. 

45. With respect to the request for injunctive relief as to prospective Royalty payments, 

Plaintiff and the Plaintiff Class lack an adequate remedy at law. Without an award of injunctive 

relief, Plaintiff ancI the Plaintiff Class will be required to file a multiplicity of suits in the future 

order to enforce their rights. 
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WHEREFORE, Plaintiff requests the Court enter judgment against Defendant declaring that 

coal bed methane gas produced from the Fruitland formation is unmarketable at the wellhead, that 

Defendant must render the coal bed methane gas in marketable condition and may not deduct any 

costs, charges, or expenses for same from Plaintiff's or the Plaintiff Class' Royalties, that Defendant 

has failed to properly calculate and pay Royalties to Plaintiff and members of the Plaintiff Class, 

requiring the proper payment of Royalties and pre-judgment interest as provided by NMSA 1978, § 

56-8-4 (1987 Rep!.), and award declaratory and injunctive relief as requested, along with costs of 

the litigation and such other relief as is proper. 

THIRD CLAIM FOR RELIEF 
Breach of Implied Duty of Good Faith and Fair Dealing 

46. Plaintiff incorporates by reference the allegations of paragraphs 1 through 45, 

above. 

47. Plaintiff and the Plaintiff Class have certain legal relationships with Defendant, 

which impose upon Defendant an implied duty of good faith and fair dealing toward Plaintiff and 

the Plaintiff Class. 

48. Defendant has breached its implied duty of good faith and fair dealing towards 

Plaintiff and the Plaintiff Class by charging them with fees for gathering, treating, other costs 

incurred to place coalbed methane gas into marketable condition, and post production costs in 

excess of those actually and reasonably incurred, and has done so without agreement by or full 

disclosure to Plaintiff and the Plaintiff Class. 

49. Defendant has further breached its implied duty of good faith and fair dealing 

towards Plaintiff and the Plaintiff Class by undertaking to report monthly to Plaintiff and the 
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Plaintiff Class and then intentionally failing to disclose in its monthly reporting the existence, 

impropriety, true character, and actual amount of its improper deductions, therein preventing 

Plaintiff and the Plaintiff Class from discovery of those deductions. 

50. Plaintiff and the Plaintiff Class have suffered substantial injury as a consequence 

of Defendant's breach of the duty of good faith and fair dealing for which Defendant is liable. 

5 I. Defendant's breach of its duty of good faith and fair dealing toward Plaintiff and 

the Plaintiff Class is and has been willful and intentional and, as a consequence, Plaintiff and the 

Plaintiff Class are entitled to an award of punitive damages against Defendant. 

WHEREFORE, Plaintiff prays for an award of actual, compensatory, and punitive damages 

in an amount to be determined at trial, for pre- and post judgment interest, the costs of this litigation, 

and for such further relief as is proper. 

above. 

FOURTH CLAIM FOR RELIEF 
Breach of Contract 

52. Plaintiff incorporates by reference the allegations of paragraphs 1 through 5 I, 

53. Plaintiff and the Plaintiff Class are the owners of royalty interests for which the 

Defendant is the lessee and/or working interest owner. As the lessee/working interest owner 

under Plaintiff's and the Plaintiff Class' royalty instruments, the Defendant has the obligation to 

produce, sell, and pay Royalties to Plaintiff and the Plaintiff Class on the coal bed methane gas 

and other products. Defendant has breached its contractual duties to produce, sell, and pay 

Royalties to Plaintiff and the Plaintiff Class on the coal bed methane gas and other products by 

deducting from the sale proceeds costs and expenses to make the gas and other products 
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marketable. These deductions are not authorized by the Plaintiffs or the Plaintiff Class' Royalty 

instruments and are made in violation of the Defendant's implied duty to place the gas in 

marketable condition. 

54. Defendant's breach of its duties under Plaintiff and the Plaintiff Class' Royalty 

instruments has been intentional and Plaintiff and the Plaintiff Class are entitled to punitive damages 

as a consequence. 

WHEREFORE, Plaintiff prays for a declaratory judgment and injunctive relief as described 

herein, an award of actual, compensatory and punitive damages in an amount to be detcrmined at 

trial, for pre- and post judgment interest, and for such further relief as is proper. 

By: 

Respcctfully submitted, 

<lLd (' /(~v/'-
el1arles R. Peifer I ' 
Robert E. Hanson 
Cerianne L. Mullins 
PEIFER, HANSON & MULLINS, P.A. 
P.O. Box 25245 
Albuquerque, NM 87125 
(505) 247-4800 

John M. Eaves 
Karen S. Mendenhall 
EAVES & MENDENHALL, P.A. 
P.O. Box 35670 
Albuquerque, NM 87176 
(505) 888-4300 

- and-
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Mary Walta 
WHITE, KOCH, KELL Y & McCARTHY, P.A. 
P.O. Box 787 
Santa Fc, NM 87504-0787 
(505) 982-4374 

ATTORNEYS FOR PLAINTIFF 

CERTIFICATE OF SERVICE 

We hereby certify that a copy of the foregoing pleading was mailed to tbe following 
counsel of record this 27th day of September, 2006: 

Andrew Cloutier 
Hinkle, Hensley, Shanor & Martin, LLP 
P.O. Box 10 
Roswell, NM 88202-0100 

PEIFER, HANSON & Ml LUNS, P.A. 

L~Zd j- ( . .,/1 /' By: ,...( .---l,-,----J,--+''-'-''vvJ?'''--,---, _"Y~ ......... _ 

obelt E. HansO! 
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